STATE OF NORTH CAROLINA
BOARD OF REVIEW

IN THE MATTER OF: Pemenue Boiecrosen opranusannu Ne
JJIA:
3asBUTEIb PaGoronarens
HNCKOBOE 3ASBJIEHUE:

Zassutens nmonan HOBOE MCKOBOE 3ASBJIEHUE no mocobusim mo 6e3padoruiie,
KOTOPOE JCHCTBUTEIHHO . ITocne aroro oTmen crpaxoBaHus 3aHATOCTH (nanee —
«OTI[CJ'I») OMpCAC/INII, YTO CyMMa CKCHCIACIBbHOI'O HOCO6I/I5I, MOJICKALIETO YIUIATC 3asABUTCIIIO,
cocTraBuiia $ H, B 'O BBIIIJIATHI HOCOGI/IH, YCTAHOBJICHHOTI'O 3a4BUTCIICM, MAKCUMAJIbHAA CyMMa
nocoOwust o 6e3paboTHIle, MOIEXKAIIETO YIUIATe 3aABUTENI0, cCocTaBuia $

3agBneHre OBUIO MEpPEelaHO aabIOAMKATOPY IO BOIPOCY yXOJa C IOCIEAHEr0 MecTa padoThI.
AnpronuKaTop BbAan PemieHne aaplouKaTopa moji HOMEpOM JI0Che , TI€ yKa3all, 4To 3asiBUTENb
(coxpanui mpaBo) (MOTEepsI MpaBo) ModydeHus: mocobuid B coorBercTBuM ¢ OOMIMM 3aKOHOM
mrrata North Carolina 8 96-14( ). (3asButenb) (paboTomaTelib) MoaaN anesuIAIdi0 B OTBET Ha
JAaHHOE pelleHHe, U J1eJ0 ObUIO 3aciylmiaHo ApOUTPaKHBIM CyIbeil (MMs) 1O HOMEPOM JI0Che
.Cnenyromue M@ TMPUCYTCTBOBAIM HA CIyIIaHUW 1nepea ApOUTpakHBIM  CyIbeil:
B YKa3aHHYIO JaTy , ApOUTpaXXHBIN CyIIbsl BBIJAJI PELICHHE, COTTIACHO KOTOPOMY
3asgBUTENb  (COXpaHWJI MpaBo) (MOTEpsUl MpaBO) IMONyYEHHUs MocoOuil mo Oe3paboTuie B
coorBercTBuM ¢ OOmmm 3akonom tmrata North Carolina 8 96-14( ).  (3asBuTensn)
(paGoToxarennb) moaasa anesJIsIHIO.

PEINEHUA CY A 10 BOITPOCAM ®AKTA:

1. 3asiBUTEIb TIOJAJ MCK HA TIOyYeHUE MOCoOui o 6e3paboTulle 3a mepuos ¢ 1o

3asBUTENb 3apETUCTPUPOBAJICS JJIS MOMCKa paboThl B OT/eine, MPOOKUI MPEI0CTABIATh
JIAHHBIC B OPTaH 3aHATOCTH B COOTBETCTBUH ¢ TpeOoBaHusIMu OT/Ieia U MOAa UCK Ha MOJTyUCHHE
nocoduii B coorBercTBuu ¢ O6mmuM 3akoHoM mmtata North Carolina § 96-15(a).

2. 3asgBuTenb Havaj paboTaTh Ha pabOTOATENS B YKAa3aHHYIO ATy B KauecTBe
[Tocnenuuii neHs (ero) (ee) padboTsl Ha paboTOAATEINS HACTYIIMI B YKa3aHHYIO JIaTy
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Pemenue Boimecrosen opranusannu Ne
CrpaHnuiia BTopasi u3 4eThIpex

IOPUJIMYECKAA CITPABKA

3akoH o crpaxoBanuu 3aHsToctn mrata North Carolina mpenycmarpuBaer, 4TO
¢du3nveckoe Mo He UMEET IIPaBa Ha MOJTy4yeHHE IOCOOHS M JINIITAETCs TAaKOTo npasa, eciau Otaen
CTpaxoOBaHMs 3aHATOCTU OIPENENUT, YTO (PU3MUECKOEe MO MOKUHYIO padoTy MO NpUYHHE, He
ABIISIONICHCS HA/IIeKaIIel MPUYUHOM, TpoU30LIe el o BuHe padoroaarens. Ecnu ¢puzndeckoe
JIMIIO OKHUJIAET paboTy, Opemsi IpeAOCTaBICHHS Ha IeXkKAaIel IPUYMHBI, TPOU3O0IIEAICH 10 BUHE
paboTtoparesns, ocTaeTcss Ha (PU3MYECKOM JIMLE M HE MOXKET OBbITh MepejaHo paboToaaTeNo.

Oouwmii 3akon mrara North Carolina § 96-14.5(a).

«Haanexariass mpu4nHa» MOHUMAETCS B Cyldax Kak HPUYUHA, KOTOPas pa3yMHBIMH
JHMIAMH MY)KCKOTO M YKEHCKOTO I0Jla CYMTACTCS Pa3yMHOW M HE YKa3blBaeT Ha HEKEJIaHWE
pabdorats.  Sellers v. Nat’l Spinning Co., Inc., 64 N.C. App. 567, 307 S.E.2d 774
(1983), orrmoneno, 310 N.C. 153, 311 S.E.2d 293 (1984); In re Clark, 47 N.C. App. 163, 266
S.E.2d 854 (1980). «lIpomsomennias mo BUHE pabOTOAATENs» O3HAYACT IMPOU3BEACHHAS,
BBbI3BaHHAsI, CO3/IaHHAsI WIN SIBJISFOLIASICS PE3YNIbTaTOM JieiicTBUi padotonarens. Cum. Sellers, 64
N.C. App. 567; mo ageny Vinson, 42 N.C. App. 28, 255 S.E.2d 644 (1979). 3asBuresns HeceT Opemst
JI0Ka3aTenbCcTBa TOro, 4ro oH(a) He JymmieH(a) mpaBa MOJYYEHHUS TMOCOOUS B COOTBETCTBUU C
Ooumm 3axonom mtata North Carolina § 96-14.5(a). Cwm. mo neny Whicker, 56 N.C. App. 253,
287 S.E.2d 439 (1982). Ecnu manHoe Opems He Hecercst, To OOmmmii 3akoH mrata North Carolina
8 96-14.5(a) 00s3pIBaCT 3asBUTEIS] UMETh CTATYC JIUILICHHOTO NpaBa MOJY4YEeHUS MOCOOUS.

IIpu paccMoTpeHMH BOHpPOCOB (pakTa B ciydasix, BKIIOYAIOLIMX BOMPOCHI (akTa I0
OCIIapUBAIOLINM HCKaM, CBS3aHHBIM C IIOCOOMSIMH 110 6e3paboTHiie, DKCIIepTHAs KOMUCCHUS (Hajee
— «KoMmuccus») ABisercs BBICIIMM CyAbEH IPHU OINpPENEICHUM MPAaBOMOYHOCTU CBUJIETENEH U
IIEHHOCTHU UX nokaszanuii. Komuccust BIIpaBC MPUHHUMATL WUJINW OTKJIOHATH IMOKA3aHUC CBUIACTCIIA
MOJIHOCTBIO WJIM YaCTUYHO UCKIIIOYUTCIIBHO B 3aBUCUMOCTU OT BEPBI B HUX
passing upon issues of fact in cases involving contested claims for unemployment
insurance. Moses v. Bartholomew, 238 N.C. 714, 78 S.E.2d 923 (1953); Phillips v. Kincaid
Furniture Co., 67 N.C. App. 329, 313 S.E.2d 19 (1984).

PEINEHUA CY A I10 BOITPOCAM TIPABA:

B paccmarpuBaeMoM [i€l€ BCE OINPOBEPIHYTHIE OKA3aTENbCTBA Pa3peIIATUCh IIyTEM
pelIeHnii 0 BOIIPOCcaM IpaBa Ha OCHOBE HAJUIEKAIIET0 U IPAaBOMOYHOIO J10Ka3aTEIbCTBA,
IIPEICTABICHHOIO Ha CIIyIIaHUU.

Komuccnst npuHIMaeT pelieHusl Ha OCHOBE Ha/IJIC)KAIIUX U IPABOMOYHBIX JI0KA3aTENIbCTB
1 OOHapyKEeHHBIX (paKTax TOTO, YTO 3asABUTENb IMOKHUHYJI pPabOTy B paMKkax 3akoHa. Komuccus
TaKXKe JIeJaeT BBIBOJ O TOM, YTO Pa3yMHbBIE JIMIIA MY>KCKOT'O U KEHCKOT'O I10JIa COTJIACHIIUCH OBl,
YTO TPUYUHBI 3aSBUTENS TMOKUHYTH palboTy (COCTaBNAIOT) (HE COCTaBISIOT) HaJIeXKalleH
npuurHbl B pamkax Oomero 3akona mrara North Carolina § 96-14.5(a).

Ha ocHoge BbllIen3nokeHHoro Komuccust JomkHa cieaTh BEIBOJ O TOM, UTO 3asBUTEIb
NOKHHYN pabotry (c) (6e3) Haanexamieid MPUYMHBI, BO3HUKIIEH MO NpUYMHE pPabOTOIATENs.
Perienne ApOUTpaXXHOTO CyIbH JODKHO OBITh (IMOATBEpPXkIeHO/OTMEHEHO/U3MEHEHO), a
3asBUTENb (COXpaHsIeT mpaBo) (JIMIIAaeTcs TMpaBa) MOJydYEHHs MMOCoOHs Mo Oe3paboTuiie B
cootBercTBUM ¢ OOmMM 3akonom mrrata North Carolina 8 96-14.5(a).

PEIIIEHUE:

Pemenne, mpunsitoe Apourpaxsbim cyabeii, (IIOATBEPXKAEHO) (OTMEHEHO)
(MI3MEHEHO).

3assurens JUIHAETCS ITPABA Ha nonyyenue nmocodust o 6e3pabortuiie, HauMHas C
. (COXPAHSET PABO u Oyner nonyuaTh mocodus mo 6e3paboTuiie ¢
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Pemenue Bolmecrosmen opranusaunu Ne
CrtpaHulia TpeThsl U3 YEThIPEX

Unens! DkcniepTHO# Komuccuu John Doe u Susan Doe npuHuManu yyactue B
HACTOSIIIEM aNeUIIUOHHOM PACCMOTPEHUH U Pa3ACIISAIOT IPUHATOE PELICHHE.

Berymnaer B cuny .

OKCIIEPTHAS KOMUCCHUA

[Ipencenarens

INPUMEYAHUE: Hacrosimee Pemenue — BblIIECTOSIIEH — OpraHu3alud  CTaHOBUTCS
OKOHuaTeNbHbIM depe3 30 (Tpuauarh) IHEH 1ocie OTIPaBKH, €CJIM B BEPXOBHBIN CyJ] HE MTO/1aHa
NeTHLMS O CyAeOHOM TIepecMOTpe B COOTBETCTBMM C HIDKEYKa3aHHbIM. Jlata OTHpaBKH
HACTOAILEr0 pelIeHMs] yKa3aHa Ha mocienHed crpanuue. Hecmorpsa Ha 1o, yto Komuccus He
OKa3bIBACT KOHCYJILTAIIMOHHBIX YCIYT, 03HAKOMBTECH C MTPHUIIAraeMoil OpOIIIOpOii IS MOTYyYCHHS
JOTIOJIHUTENbHBIX MHCTPYKIMI 0[O MOjaye aneuisliMd B OTBET HA PEIICHHE BbIIIECTOSIIEH
opranusaiu. JlanHas Opomropa Takke IOCTYIIHA B OpraHax TOCYJapCTBEHHOH CIyXOBbI
3aHATOCTH HaceJeHus U Ha caiite OTaena cTpaxoBaHMsI 3aHATOCTU. Bbl Takke MOKETE ITOCETUTD
cTpaHully  Yacmo  3adaeaemvie  eonpocur  Ha  caiite  Otmena  cTpaxoBaHuUs
0e30macHOCTH Www.des.nc.gov, U TIOTYYUTh KOHCYJIBTAIMIO aJBOKATA 110 BallleMy BBIOOPY.

PABA HA AIEJLIAIIMIO U CYJAEGHBIA IEPECMOTP

ANeUIAIMA 10 PEIICHHUSM  BBIMICCTOSINEH OpraHM3allil  COCTABISIOTCS — COTPYAHUKOM
BepxoBHOro cyga OT aMIa WCTHA B aJAMUHHCTPATHBHOM OKpYIe €ro MNpOKUBAaHUS, WM B
aIMHHHACTPATUBHOM OKpYT€, B KOTOPOM y HCTIIa HIMEETCS OCHOBHOE MECTO paboThl. Ecin cropoHa
HE SIBJISICTCS PE3UICHTOM HUKAKOTO B a/IMUHHCTPATHBHOTO OKPYTa, WA HE IMEET OCHOBHOE MECTO
paboThl B KaKOM-JIMOO B aAMUHKUCTpaTHBHOM Okpyre mrata North Carolina, anemisinum 10mKHBI
OBITH COCTaBJICHBI B NPUCYTCTBUHM COTPYJHHKAa BepXOBHOro cyna aIMHHHUCTPATUBHOIO OKpyra
Voiik, mrar North Carolina, wiu B mpucyrcTBHM COTpyIHHMKAa BepxoBHOro cyna TOro okpyra
mrrata North Carolina, B koTopoM BO3HUK CYA€OHBIH CIIOP.

Hacrosimee Pemienne BbIIECTOSIIIEH OpraHU3allMd CTAHOBHUTCS OKOHYAaTeNlbHbIM dYepe3 30
(TpuAnaTe) QHEH Mocie OTHPaBKH, €CIM B BEPXOBHBIN CyJ HE TOJaHa METHIHS O CyAeOHOM
nepecMoTpe B coorBercTBUM ¢ O0mm 3akonom trrata North Carolina 88 96-15(h) u (i).

Komuu Iletunuu B orBer Ha CyneOHOe pelieHUe, 3alOJHEHHOW B MPUCYTCTBUU COTPYIHUKA
BepxoBHOTO cy/na, TOIKHBI OBITH BpydeHBI B QTN cTpaxoBaHus 3aHATOCTH (Hanee — «OTaen),
U BCEM CTOpPOHaM MPOTOKOJA CyAeOHOTO Mpou3BOJCTBA B TeueHue 10 (mecsaTH) mHEW mocie
cocTaBJIeHUS MEeTUITMU. KONy MeTUIm JOHKHBI OBITh BPYYEHBI TUYHO WITH 3aKa3HBIM TOYTOBBIM
OTIIpaBJICHHEM, C TpeOOBaHWEM O0O0s3aTeNLHOTO OTBeTa. lleTHIMKM B OTBET Ha 3aKIIIOYEHUS
BEPXOBHOTO CyJa [OJDKHBI OBITh BpPy4YeHBI M OTIPABICHBI B aJpec MPOIECCYaTbHOTO
npeacrasutens OTaena mno ajapecy:

John Q. Lawyer

Chief Counsel

North Carolina Department of Commerce

Division of Employment Security

IMouToselii aapec: Post Office Box 25903, Raleigh, NC 27611-5903
dakTuueckuii agpec: 700 Wade Avenue, Raleigh, NC 27605-1154

BAKHO - CM. CJIEAYIOMYIO CTPAHUILY
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Pemenue Boiecrosen opranusannu Ne
CrpaHunia yeTBepTas U3 4YeThIpex

IMPUMEYAHMUE: Ecnu Bam Hampasiena [leturus B otBeT Ha CyneOHOe pemieHue

JPYyToii CTOPOHOM, BB HE CMOXKETE ObITh CTOPOHOI! B CyI€OHOM Tpoliecce MEPecMOoTpa JI0 TeX Mop,
noka Bbl: (1) He yBeqoMuTE BEpXOBHBIN cy/ B TeueHue 10 (aHeil) moce noixy4eHus: NeTUIUU, 4TO
BBI XOTUTE OBITH CTOPOHOM Cy1e0HOTO TIpoIiecca, Wi (2) He 3aM0THUTE MUCBMEHHOE X0/1aTaliCTBO
0 BCTYIUICHHIO B CyAeOHOE neno B cooTBeTcTBHHM ¢ [IpaBmom 24 O6iero 3akona mrtara North
Carolina § 1A-1.

HNPUMEYAHUE JUIA BCEX 3SAUHTEPECOBAHHBIX CTOPOH

3aKOHHBIM TIPEICTAaBUTEIEM B COOTBETCTBHU C AJIMUHHCTPAaTHBHBIM KopekcoM mrtarta North
Carolina 04 24A .0105(32) (Bxirouast JHIl TPEThEHl CTOPOHBI, BBICTYMAIOLICH B KayecTBE
aJIMMHHCTpaTopa paboTojaTeNss MO BONpPOCaM CTpaxoBaHUsS O0e3pabOTHIlBI) JOKEH OBITh
JIMIICH3UPOBAHHBIM aJIBOKaTOM B cooTBeTcTBHM ¢ O0mum 3akonom mmtata North Carolina, rnasa
84 u § 96-17(b). YBenomiieHus u/uinM CBHICTEILCTBA 00 yYacTHM aJBOKATa JIOJDKHBI OBITh
NOJIaHbl B MUCBMEHHOM BHJIC B COOTBETCTBHH C AJIMHHHUCTpPATHBHBIM KojekcoM mrata North
Carolina 04 24C .0504. Cyne6HoOe MpeIcTaBUTENLCTBO B CYA€GHOM MPOM3BOACTBE T0JIKHO
cooTBeTcTBOBaTH O0memMy 3akony mrara North Carolina, rinasa 84.

B cootBercTBHM ¢ AnmuHuCTpaTuBHBIM KonekcoM mmrata North Carolina 04 24C .0504, ecnu y
CTOPOHBI HMMEETCSl 3aKOHHBIA MPEACTaBHUTENb, BCE JOKYMEHTHI WM HH(POPMAIHs, KOTOPYIO
HEOOXOJMMO TMpPEIOCTaBUTh OSTOH CTOPOHE, OTHPABISAETCS TOJBKO 3TOMY 3aKOHHOMY
npexacraButento. Jrobas wHOpManus, MpeNOCTaBICHHAs 3aKOHHOMY IPEICTaBUTEII0 3TOH
CTOPOHBI, HMEET Ty K& IOPUAMYECKYI0 CHJIYy, Kak eciu Obl OHa Obula OTHpaBiIeHA
HETIOCPEICTBEHHO B aJ[PEC ITOH CTOPOHHI.

B oTHomennu npereH3uii, coctaBjaeHHbIX ¢ 30 uoHA 2013 r. BKINYNTEIbHO, 3aBUTEIH
HMEIOT MPaBO HA OILUIATY MOCOOMIi, MOJyYeHHBIX MO JIOOOMY AJMUHHCTPATHBHOMY HJIU
Cy1e0HOMY pellIeHII0, KOTOPOe Mo3:Ke ObL10 0TMEHEHO Mo pe3yabTaTam aneasiuuu. O0muit
3akoH mtata North Carolina § 96-18(g)(2).

CIIEIIMAJIBHOE TIPUMEYAHUWE JJISI 3ASIBUTEJIEM: Ecnm Bel nonyuaere HiH
MIOJTy4alii TocoOus 1o 6e3paboTule B CBSI3U C pacCMaTpUBAaEMON MPETEH3UEH, U B COOTBETCTBUH
¢ Pemenuem BhiecTosImeil opraHu3aiiy Bl MOTEPSUIA MPABO MIIM CTAJIM HECOOTBETCTBYIOIIUM
KPHUTEPUSM BBLIaYM TAKHX TOCOOUH MOJHOCTHIO WIIM YaCTHYHO, BBI BIIPABE MOJIYYUTh MEPEILIATy
nocoduss B coorBercTBuM ¢ OOmum 3akonom mmrara North Carolina 8§ 96-18(g)(2). Eciu
neperuiaTa BO3HUKACT B CBSI3M C JaHHBIM PelleHueM BBIIECTOSINEH OpraHM3aliu, BaM Oyer
OTIPABICHO OTHENbHOE YBeAOMJIGHHE O Teperviare wid Pemenuwe o meperjare Ot
[logpa3nmenenuss MO YOpPaBICHUIO BBHIIATHI 1ocoOuit OTxaena CTpaxoBaHHUs 3aHATOCTH.
YBenomiieHue o neperviare win Pemenue o nepemiate Oy1yT MOMHUMO BCETO MTPOYETO ONPEACTATH
CyMMY TMeperuiaTbl M Jro0ble mpuMeHsieMble ITpadsl. [IpocuM y4acTbh, 4TO €IMHCTBEHHBIM
CIOCOOOM TOJIyYeHHs] TpaBa Ha MEpeIuIaTy SBISETCS COCTaBJICHUE METHIMU Ha CyJeOHBIH
[IEPECMOTp HAcToALEero PemeHus BBIIECTOANIEH OpraHU3alUud B BEPXOBHBIM CyI, B
COOTBETCTBUH B BBIIICYKa3aHHBIM M COIJIACHO 3akoHojarenbcTBy mrara North Carolina. B
NETHLIMU HEeoOXOIMMO yKa3aTh, MOJaeTe JIM Bbl aneJULIIMOHHOE 3asBieHue mo (1) mcky o
JUILIEHUH TIPaBa UM COOTBETCTBUS U/WIH (2) BBITEKAIOLIEMY U3 HETO PELICHHIO, IO KOTOPOMY BbI
MOJTYYHITU TIEpeTIaTy MOCOOHsL.

AHCJIJ'DII_[I/IOHHOG 3as4BJICHUC 3aI10JIHUII: Pemenue OTIIPABJICHO:
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